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Message from IMSSA’s
new National Director,
Thandi Orleyn

As an independent, non-profit organisation, IMSSA was formed to fill a void
in the alternative dispute resolution sphere. In the last decade it has proved to
be an effective role player in both industrial and community dispute resolution
and educating people in new and innovative ways of managing conflict. IMSSA
has also played a significant role in voter education and the national elections.
As we approach the next century, IMSSA commits itself to continue develop-
ing and providing these services to help strengthen our country's fledgling &

democracy.

Charles Nupen,
outgoing National
Director of IMSSA

| believe that IMSSA can look for-
ward to the future with confidence.
It has a blend of new and experienced
leadership at both board and senior
management levels. I am particularly
pleased by Thandi Orleyn Sekete's
appointment as National Director.
The draft Labour Bill placed
mediation and arbitration centre

stage in the proposed labour relations

system. This is both a testament to
IMSSA's work in the past, and will
have important spin-offs for IMSSA
in the future. The Bill facilitates self-
reliance by parties in collective bar-
gaining and dispute resolution. I be-
lieve many unions and employers
will wish to build on that, and incor-
porate private independent mecha-
nisms of dispute prevention and reso-
lution within their collective agree-
ments. The obvious advantages to
them lie in the degree of flexibility
private agencies offer, and their
proven track record.

The Elections and Balloting
Project has proven big event experi-
ence and is well equipped to meet
the challenge of the national local
elections. The growth in this project
has been phenomenal and indicates
that developing IMSSA as a project-
driven organisation was the correct
strategy.

The Education Project and the

IMSSA Review has undergone
a significant change in style and
It has become a fo-

content.
rum for debate about current
issues facing IMSSA. This Re-
view focuses on the upcoming
local government elections;
the Labour Relations Bill; and
South Africa’s new Constitu-
tion.

Sue King - Editor

Community Conflict Resolution
Service are progressing well, particu-
larly in addressing service and capac-
ity development needs in the devel-
opment arena.

Funding remains an ongoing
challenge, but I am confident that
IMSSA's importance to parties in
both the public and private sectors
will generate the necessary support
from these quarters.
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The Labour Relations Bill and
Appropriate Dispute Resolution:
A Drafter’s Perspective

The Labour Relations Bill
(LRB) puts paid to the
notion of “alternate dispute
resolution” when
conciliation, mediation and
arbitration (CMA) is used.
No longer do these
processes have the pariah
status of being subordinate
to litigation.

The LRB endorses CMA as the pri-
mary set of methods of appropriate
dispute resolution.

The primary policy instrument
which underscores the preference for
CMA is the Reconstruction and De-
velopment Programme (RDP) White
Paper. CMA promotes the develop-
ment of our human resources. The
capacity of good negotiators, media-
tors and arbitrators has to be culti-
vated. As cost effective, speedy and
accessible procedures, CMA is bet-
ter able to safeguard the economy
against industrial conflict.

The constitutional right of ac-
cess to a court of law or other inde-
pendent and impartial forums is met
by establishing the Commission for

Conciliation, Mediation and Arbitra-

tion (CCMA), the Labour Court or
the Labour Appeal Court. The stand-
ards of the International Labour Or-
ganisation (ILO)! have also been
maintained by the promotion of vol-
untary CMA.

Dispute systems are 50 designed
in the LRB that all disputes are first
filtered through conciliation and me-
diation, be they through private agree-

by Dhaya Pillay

ments, the semi-private system of bar-

- gaining councils or, where these are

not available, the CCMA.

At the second level, adjudica-
tion by arbitration of various forms
and litigation are prescribed. Finally,
the constitutional right to strike for the
purposes of collective bargaining and
the recourse to lockout are protected
for those disputes for which no other
remedy is agreed or prescribed.

-Some criteria that guided the
way in which disputes are channelled
include the nature of the dispute, re-
sources, speed, flexibility, the devel-
opment of labour law jurisprudence
and the development and implemen-
tation of a macro-labour market
policy. Generally, disputes which
usually concern questions of fact, or
which call for a speedy, informal and
pragmatic approach are channelled
to arbitration. The Labour Court is

Dhaya Pillay is an
IMSSA panellist and
was part of the task

team appointed to

draft the Labour
Relations BiIF

reserved for disputes involving mat-
ters of principle and policy.

This demarcation is by no
means neat. The scope for overlap
remains enormous. Nor is the sys-
tem perfect. However, the LRB ag-
gressively encourages private dispute
systems. It is here that parties may
exercise their freedom to design their
own systems, tailored to meet their
particular needs and budgets. Private
systems also allow parties to choose
their dispute resolvers, a privilege the

. statutory system may not afford.

The private and statutory pro-
cedures are mutually reinforcing. If
the private systems fail, the statutory
machinery may not cope with the
overload. To support the private sys-
tems, a-state subsidy is available to
bargaining councils and accredited
agencies for the dispute resolution
functions they perform.

Not all methods of dispute reso-
lution are prescribed in the LRB. On
reflection, an option to “rent-a-
judge” seems appropriate to avoid
bottlenecks in the Labour Court,
which is the point where the private
and statutory procedures intersect. A
“mini-trial” may be an alternative to
advisory arbitration in disputes in-
volving a refusal to bargain.

Whether the LRB correctly
captures the balance of interests to
fit South African conditions and pre-
cisely how intolerable the imperfec-
tions are, the actors will no doubt tell
us through The National Economic
Development and Labour Council
(Nedlac). The LRB is, after all, a
negotiating document.

* ' For example, Recommendation 92 on Voluntary Coniliation and Arbitration, Convention No 151 concemning Protection of the Right to
Organise and Procedures Determining Conditions of Employment in the Public Servuce
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The Labour Relatlons Bill:
Flaws in the Process

by Martin Brassey a_nd:John Brand

When the draft Labour Relations Act
was released in January, the reaction
was favourable, even warm. Leader
writers in most of our newspapers
threw their weight behind it. Repre-
sentatives of business, seeing in it the
promise of greater co-operation and
higher productivity in the workplace,
made their support clear.

Though rather more cautious,
unionists were heard to utter words
of approval: for them, the Bill’s broad
organisational rights were pleasing,
as were the continued emphasis on
centralised bargaining and the en-
trenchment of the right to strike.
Careful not to seem prescriptive, the
drafters called the document a ‘Draft
Negotiating Document in Bill Form’;
given its reception, they must have
wondered whether they were right to
be so-tentative. _

Time has shown that they were.
According to a recent report, the
. Congress of South African Trade
Unions (Cosatu) national executive

now rejects key elements of the Bill

(such as workplace forums and the

much trumpeted but actually illusory

omission of a duty to bargain).

For its part, Business SA is said
to have grave reservations about the
ambit of the right to strike and the
feasibility of the Bill’s dispute reso-

it for fear llmt their status will be
compromised.

And, in the background, law-
yers mutter disconsolately, not least
-about the effect on their pockets of
the proposed arbitration regime, from
which they are largely excluded.

That the Bill would be
criticised was inevitable -
the interests it affects are
diverse, powerful and
deeply entrenched, and
there is, perhaps, no single
piece of legislation more
likely to engender debate

“and dissension.

But the criticism would certainly have
been less acute and more informed
had the Minister of Labour, Mr Tito
Mboweni, proceeded less impetu-

ously. What he required was not a.
_ drafting committee of lawyers, but a

commission of interested parties and
expert assessors. In entertaining rep-
resentations, gathering facts (not least
about questions of feasibility) and
drawing conclusions, the commission-

-ers ‘would do more than just educate

themselves: they would stimulate a
debate that would educate others and
win for their ultimate proposals a
broader measure of acceptance.

At the outset the Minister spoke

.of establishing such a commission. At

Martin Brassey is an
IMSSA panellist and
is Professor of Law at

- the University of the

Witwatersrand

the Labour Law Conference last year,
he called up the shades of the Wiehahn
Commission, certainly the most com-
prehensive and successful labour re-
lations commission this country has
ever seen. Quite why he jettisoned
the idea is unclear, but from what one
can gather, he seems to have been
stampeded by the unexceptional but
highly publicised strikes of the last
year into believing that he must be
seen to act, to “do something™.
Whatever the reason, the results
have been unfortunate. Operating in
secret, under the pressure of impossi-

‘ble deadlines, the drafting committee
-has wasted effort on detail that should

properly have been expended on prin-
ciple. To obtain basic information it
has had to rely largely on a network of
personal contacts, and in formulating
its ideas has been forced to rely on in-
tuition and guesswork. So much seems

- clear from the explanatory memoran-

dum to the Bill, which, eloquent though
it is, contains little on the needs of the
parties themselves, quite a lot that is
unproved and sometimes vety tenden-
tious, and scarcely a fact or figure on
matters of feasibility.

In short, a process that was ill-
conceived in its origins and opaque
in its operation has produced a prod-
uct that, though superficially attrac-
tive, is incieasingly revealing its
flaws. The National Economic De-
velopment and Labour Council
(Nedlac), which has still to negoti-
ate over the Bill, may be able to res-
cue it. If it cannot, the best solution
is to send it off to a high-level com-
mission where it can form the basis
for deliberations that are open, in-
formed and inclusive. In the Bill
there is much that is valuable; it
would be a pity if it were lost be-
cause the process by which it was
generated was so imperfect.
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Strikes under the
-~ Draft Labour Relations Bill

The aim behind the revision
of the strike provisions in
the draft Bill is to give effect
to the constitutional right to
strike, to meet the
requirements of the
International Labour
Organisation (ILO)
Conventions relating to
strike action and to provide
a strike law which is clear
and certain.

The main innovations are simplified
strike procedures, the protection from
dismissal of workers taking part in
procedural strikes, the decrimi-
nalisation of strike action and the
provision for socio-economic strikes.

SIMPLE PROCEDURE

The procedure for strikes has been
simplified by doing away with the
balloting requirement. There are
three grounds for the change. Firstly,
it can be argued that a ballot is not
appropriate where an individual right
to strike is guaranteed in the Consti-
tution. A similar situation exists in
other countries whose Constitutions
guarantee the right to strike: in
France there is no obligation to hold
a ballot, while in Spain requirements

by Carole Cooper

for a ballot have been declared un-
constitutional on the grounds that the
right to strike is an individual right .
Secondly, its omission is a conse-
quence of employers’ practice of
frustrating the use of the strike

weapon by interdicting technically ‘

irregular ballots. Thirdly, it can be
argued that the balloting requirement
is inequitable in that it does not ap-
ply to non-unionised employees.
As in the past a 30-day period
of conciliation is required (via a bar-
gaining council or the new Commis-
sion for Conciliation, Mediation and
Arbitration (CCMA) which replaces
the conciliation board). If the dis-
pute is not resolved, a legal strike can
be held on 48 hours’ written notice
to the employer. Where the dispute

Carole Cooper is a
Senior Research
Officer at the
Centre for Applied
Legal Studies,
University of the
Witwatersrand

concerns a refusal to bargain, it must
first go to advisory arbitration. .This
is an attempt to prevent a rash of rec-
ognition strikes following the re-
moval in the Bill of the duty to bar-
gain. v ’

One of the main thrusts of the
Bill is that privately agreed proce-
dures may trump statutory proce-
dures. This also applies in the case
of strikes. The statutory strike pro-
cedures will be waived under the fol-
lowing circumstances:

W where the parties to the dispute
are parties to a bargaining coun-
cil and the dispute has been dealt
with in terms of the council’s
constitution

M the industrial action is covered
by a binding collective agree-
ment which regulates the proce-
dures relevant to a strike

"W the strike is in response to an

unprocedural lockout

W employees or their union have
asked the employer not to imple-
ment changes to working condi- -
tions pending the expiry of the
statutory conciliation period and
the employer refuses over 48
hours.

Continued on page 5

1EIRR Report, The Regulation of Industrial Conflict in Europe, Eclipse pubilications, December 1989, London, at 19 and 45.
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LIMITATIONS

The Bill provides for various limita-
tions on the right to strike - the ques-
tion is whether they will pass.consti-
' This should
not be a problem where the Bill pro-
hibits strikes over disputes of right
or where the dispute is governed by

tutional muster or not.

a peace agreement. -Both the Coun-
cil of Europe Social Charter and the
European Community Social Char-
ter accept the limitation of ‘the right
to strike in such instances®

The prohibition on strikes in
essential services should also not of-
fend the Constitution given that the
definition of an essential service fol-
lows the restrictive ILO definition
(that is, a service is essential where
its interruption endangers the life,
personal safety or health of whole or
part of the population). By provid-
"ing for conciliation and arbitration of
essential service disputes via the
CCMA (arbitration to be completed
within 30 days), the Bill also meets

the ILO requirement that where the

right to strike is limited there should
be access to speedy arbitration.

The Bili also provides for
the prohibition of strikes in
a maintenance service,
defined as a service whose
interruption will lead to the
material physical
destruction of a working
area, plant or machinery.

The aim here is to protect an employ-
er’s business from being destroyed
by a strike. (A maintenance service
employer may not, however, employ
replacement labour in the rest of his
or her enterprise.) Given the restric-
tive nature of the definition, it should
also pass constitutional muster.

It is less certain, however,
whether the restriction on the right

to strike of agricultural workers is-

constitutionally acceptable. In terms
of the transitional arrangements in
the Bill, such workers are prohibited

- from striking unless they or their un-

ion and the employer have entered
into an agreement to contract out of
the provisions providing for compul-
sory arbitration in the event of a dis-
pute. The removal of agricultural
workers’ right to strike, unless there
is agreement otherwise, would seem
to open this provision to constitu-
tional challenge.

PICKETING, PROTEST
AND SYMPATHY STRIKES

The Bill provides for picketing. A
registered trade union may authorise

a peaceful picket outside the employ-

er’s premises or inside with his or her
permission. Where these rules are
broken, they will be determined by
the CCMA if conciliation has failed.
If the breach is flagrant, the employer
may apply to the Labour Court for
an order in respect of the misconduct.

The Bill also provides for sepa-
rate procedures for protest strikes
Such
strikes are protected if authorised by
a registered‘trade union and notice
has been given to Nedlac at least 14
days before the action and it does not
The
Labour Court may remove the pro-

over socio-economic issues.

occur in an essential service.

tection, on application, taking into
account the nature and duration of
the protest, the steps taken by the
registered trade union to minimise
the harm caused and the conduct of
the participants.

As in the past, the definition of
the strike can be read to include sym-
pathy strikes. However, certain ad-
ditional procedural requirements are
laid down: the principal employees
must have complied with the provi-

sions for the holding of a legal strike

-and the sympathy strikers’ employer

must receive 48 hours’ notice of the .
strike.

EFFECTS OF
PROCEDURAL AND ]
UNPROCEDURAL STRIKE
ACTION

Workers who engage in a procedural
strike are protected from dismissal
and, as in the past, from civil pro-
ceedings for damages (except if they
commit a crime).

Where the procedures are not
followed, an employee may be dis-
missed on grounds of misconduct:
however, for such dismissal to be fair
regard must be given to facts such as
the seriousness of the breach of the
provisions, attempts made to act in
conformity with the Act, and whether
the strike was in response to unjusti-
fied conduct by the employer. An em-
ployee disputing the dismissal may
refer it to the CCMA for conciliation
and, if it remains unresolved, thereaf-
ter to the Labour Court.

The Labour Court may grant an

Jinterdict restraining an unprocedural

strike as long as 48 hours’ notice has
been given to the respondent and the
CCMA. The notice period does not
apply in the case of essential service
strikes. It is likely that the ambit of
the interdict will be more restrictive
in future, given that the main ground
for its use in the past - that is, al-
leged irregularities in balloting - has
now been done away with.

Where there is a loss arising
from an illegal strike, the Labour
Court has the sole jurisdiction to de-
cide on compensation. It must take
into account a number of factors, in-
cluding the duration of the strike, and
the financial position of the parties
concerned.

2 Lord Wedderburn, Employment Rights in Britain and Europe, Lawrence and Wishart, London, 1991, at 227 and 278
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- ‘Worker Participation and the
~ Labour Relations Bill

The idea of worker participation has,
in South Africa, until recently been
associated with notions of co-option
~ into worker participation before the
1979 amendments to our labour law
and since then most initiatives have
been conceived by management and
regarded with considerable suspicion
by labour.
‘ Companies such as Cash Build
. and PG Bison, ESKOM and Anglo
American tried profit sharing, green-

areas, quality circles and other simi-.

lar forms of direct worker participa-
tion. “These efforts were mostly fo-
cused at the level of task-oriented
production-related decision making.
Few of these efforts resulted in any
material reward for workers or im-
provement in working conditions,
. and they also stopped short of deci-
sions with any fundamental organi-
sational effect. _

' Unions were generally reluc-
tant to discuss participation and lim-
ited their interaction with manage-
ment to collective bargaining about
distributive matters. They were con-
cerned to secure fundamental demo-
cratic organisational and worker

rights and to improve the material

conditions of their members. Issues
such as health and safety and job-
evaluation were also agreed between
labour and management, but were
subjected to the same adversarial
treatment of collective bargaining.

~ Things have, however, begun
to change. 'The experience of dis-
pute resolvers in South Africa is that

parties are engaging with one another -

in less adversarial ways over a much

6
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by Felicity Steadman

wider range of issues. These initia-
tives are complementary to, and not
undermining of, collective bargain-

ing. The issues which parties are dis-
~cussing include the Reconstruction

and Development Programme
(RDP), privatisation, relationships,
health and safety, job evaluation and
grading, re-structuring, re-engineer-
ing and quality, and many others
which directly affect workers. The
processes which the parties are us-
ing are far less adversarial than col-
lective bargaining and are designed
to promote information exchange and
effective problem-solving.

Perhaps this shift has
taken place because of our
rapidly changing economy:
companies face .
international competition
as never before and
workers are organised into
strong trade unions. It is

Felicity Steadman is
an IMSSA panellist
and Vice-Chairperson
of the IMSSA Board of

Trustees

“clearly not possible for

management to make the
adjustments necessary for
survival without the
participation of their
employees and their
unions; and employees and
their unions want a say in
enterprise decision-
making.

Two recent initiatives of this kind are
those of Rand Water and their eight
representative bodies including un-
ions and staff associations, and
Transnet and a number of their un-

ions. In Rand Water, management -
realised that to survive rapid change -
~ they needed to be able to talk regu-

larly to all their stakeholders and to
involve them in decision-making at
all levels within the enterprise. Talks

which culminated in a bosberaad in- .

volving management -and all eight
unions resulted in the establishment
of a multi-layered participative struc-
ture which culminates in a central
Stake-holder’s Forum.

There seem at’ Transnet to be
few business unit CEOs who do not
agree that they cannot hope to imple-
ment their business plans without the
full participation of the unions. In

many of the Transnet divisions and -

also in Rand Water, management is
seriously engaged in discussions with
unions about how they might imple-

ment the RDP together, open up new -

markets, improve services, and grow

* and develop their people and their en-

terprise. The structures which these

‘parties are creating to achieve their

Continued on page 7
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objectives are participative in the ex-
treme. In some cases they involve
workers directly, while in others work-
ers are represented either by their un-
ions or other representative structures.
Ideas which have been mooted in-
¢lude independent work groups, joint
ventures, co-operatives and consensus
building as the basic mode of deci-
 sion-making.

In both Rand Water and
Transnet the processes followed by
the parties were voluntarily initiated;

- inclusive of management, majority
and minority unions and other sig-
nificant interest groups; based on
developed commitment, trust and
mutual respect; complementary to
the prevailing collective bargaining
structures and processes; and sup-
portive of the fundamental principles
of effective dispute resolution. In
particular, the process and the out-
comes of these engagements pro-
‘moted participative problem-solving

- a8 the preferred means of settling dis-.

putes, with distributive bargaining

used only as a fall-back mechanism.
- Past initiatives to induce partici-
pation have not been successful mainly
because they achieved none of the
above. They were concelved by man-
agement and unposed on a
disempowered and resistant worlcforce
‘It is disappointing that the
drafters of the Labour Relations Bill
have proposed a piece of legislation
which will probably create a situa-
tion no different from that of the past.
The proposed workplace forums may
only be triggered by the majority
union, and they exclude management
and other shop-floor interests; unions
may force management to disclose
significant information, and they
may do this without a reciprocal ob-
ligatioh; workplace forums do not
appear to be supported by guaranteed

‘rights to collective bargaining;
" workplace forums may be formed at

the instance of the majority union
only and may not be disbanded once
established; and the topics for par-
ticipation are prescribed in statute

‘less

and not by the parties. -
Workplace forums as described
in the Bill appear to have the poten-

tial to promote adversarial workplace

relations and to create the potential
for a fair degree of conflict.

I support Brand and Brassey
who say in their submission to The
National Economic Development
and Labour Council (Nedlac) that “a
completely new facilitative frame-
work for real voluntary, inclusive

‘codetermination structures should be
' established under the chapter on

Workplace Forums”. I also support
IMSSA’s submissions which recom-
mend that “the Bill be amended to be
prescriptive and more
facilitative” of worker participation.

It seems that the lessons of how
worker participation was coerced inthe
past and the recent more organic de-
velopment of worker participation ini-.

- tiatives in South Africa have not suffi:

ciently informed the drafters in their

 thinking about appropriate processes

and structures for our workplaces.

Stﬂkmg and the BlII

The draft Labour Relations Bill
grants workers the right to strike.
However, strikes in the essential serv-
ices are not permitted. For a strike
to enjoy legal protection, the dispute
which gives rise to a strike must in-
ter alia, be referred to the Commis-
sion for Conciliation, Mediation and
itration.

The envisaged Commission
be independent and constitutes
cornerstone of the system pro-
d by the drafe Bill.

The task of the Commission
will be to attempt in the first place
to resolve disputes by conciliation
and mediation and, where these at-
tempts fail; by arbitration. It is hoped

that the Commission will play a sig--

nificant role in the promotion of la-

by Hoy Mthombeni
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bour peace and in the reduction of
the incidence of industrial action.

- It follows that appropriate dis-
pute resolution (ADR) processes will
play an important role in this regard.
Moreover, the independence of the
Commission will enhance the accept-
ability and ensure the legitimacy of v
the conciliation, mediation and arbi-
tration panels in respect of both pub-
lic and private sector disputes.

If the draft Bill passes through
parliament, IMSSA’s ADR services
will face exciting challenges, as pan-

“ellists may be called upon as well-

trained professionals, either as full-
time or part-time appointees, to make
a meaningful contribution to the
maintenance of industrial peace in
the post-apartheid South Africa.
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The Labour Relatlons Bill:
Impllcatlons for Approprlate
Dispute Resolutlon

by John Brand and Martin Brassey

The draft Labour Relations
Bill (LRB) has major
implications for the whole
labour dispute resolution’
~ system in South Africa. The
most important of these are
the following:

RESOURCES

The Bill creates massive
challenges for the system’s
capacity to deliver
legitimate and effective
appropriate dispute
resolution.

It does this by:

‘M vastly expanding the number (;f

workers for whom appropriate

dispute resolution (ADR) has
been provided. Millions of work- -

ers in the public service, agricul-
tural sector, homes and educa-
tional institutions now fall within

the Bill’s ambit, as do millions !

of workers in territories previ-
ously not covered by the Act

| hugély increasing the range, va-

riety and intensity of disputes

created by the new rlghts con-
tained in the Bill. Some exam--

ples are disputes over organisa- .

tional rights, essential services,

picketing, workplace forums,

exemptions and the duty to bar- .

gain

M massively increasing the reliance

on ADR processes such as com-
pulsory arbitration, med/arb and
expedited adjudication processes

M decreasing the role of the state
in labour dispute resolution and
preferring private dispute reso-
lution and tripartite forums such
as a Commission for Concilia-
tion, Mediation and Arbitration,

John Brand is an
IMSSA panellist, ex-
Vice Chairperson of

the IMSSA Board of

~ Trustees anld a
practlsmg attqmey
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and bargaining councils

W greatly limiting the role of ex-
isting institutions in the resolu-
tion of labour conflict and trans-
ferring those functions to private
agencies, the Commission and to
the Councils. - ‘

Whether we have the human
resource capacity to train and pro-
vide such services, and the money to
pay those people for such a colossal -
task, is a matter for real concern.

 PARTICIPATIVE FORUMS

The Bill creates major
challenges for the survival
and growth of truly
participative and
integrative workplace
structures.

The Bill éollapses participation and
collective bargaining into a single
hybrid structure in which:

W entry into the workplace forum
system is not purely voluntary.
Though the representative union
has a choice in the matter, man-

- agement has none '

Continued on page 9
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W continued participation in the
system is obligatory

- M - the forum comprises worker -

representatives only. Manage-
ment is not in the forum, but is
forced to deal with it from out-
side

W the forum is not inclusive
enough and inflexible. Though

registered unions have the right -

to nominate candidates, other
unions do not. As a result, the
small but powerful interest
groups in the workplace may
(in the election process) find
themselves excluded from the
forum

W topics for resolution within the
forum are set, not by agreement
between the parties, but from
above by the statute

M management has the duty to dis-
close all information - even in-
formation of a confidential na-
ture - that is in its possession and
may have a bearing on the mat-
ters being dealt with in the fo-
rum. It also has a duty, in cer-
tain circumstances, to consult
with the forum with a view to
reaching consensus (read “bar-
gain in good faith”) and to-sub-
mit to their veto. No such du-

ties are cast on the union or other -

delegates in the forum. The sys~
tem is one-sided.

To force collective bargaining is dif-
ficult but just possible. Forcing the
integrative sort of problem-solving
that corporatism exacts is a pipe
dream. To attempt this is futile at
best and at worst may cause consid-
erable harm to the voluntarist struc-
tures that are steadily beginning to
emerge in this country. They go be-
yond the models that have been
adopted in countries like Germany,
which are deservedly relegated to the
ranks of “neo-corporatism”.-‘ What
has been achieved locally, by organi-
‘'sations like Volkswagen and Rand
Water, is too precious to be compro-
mised in this way.

COMPULSORY
ARBITRATION

Very serious questions of
principle arise over the Bill’s
extensive use of what is
called “compulsory
arbitration” to adjudicate
on disputes.

IMSSA panellists appreciate the
qualitative difference between volun-
tary arbitration and so-called compul-
sory arbitration. “So-called” because
compulsory arbitration in the form
contemplated by the Bill is nothing
less than compulsory adjudication"
without the advantage of an appeal.
Accordingly parties will have no say
over: '

M  who the adjudicator is

W what the issue to be determined
is

B the powers of the adjudicator

M the process to be followed by the
adjudicator ‘

W the time and place of the adjudl-
catlon o

There-is therefore.no Such dlrect and
democratic control over the process
as-in voluntary arﬁi‘gration. :

Furthenﬁore, research both here
and abroad indicates that there is a-
very high rate of compliance with
voluntary arbitration because of the
choice referred to above, and a very
low incidence of compliance with

compulsory adjudication even if it is. -

given the misleading name of arbi-
tration.
Our expenence in IMSSA has

shown that voluntary arbitration is

a force for excellence in thatit en-
courages good, unbiased ad]udlca-
tors and weeds out the weak and
partial ones.

This does not happen in compul—

' sofy adjudication. One also needs to
_bear in mind that many of the issues

- left to compulsory arbitration, includ-
ing unfair dismissal, are not simple.

There is great complexity in the un-

fair dismissal jurisdiction and grave

policy considerations underlie it. It
will simply not be possible to develop
a coherent Qualitativc and consistent
jurisprudence in any of the areas sub-
ject to compulsory arbitration with-
out some form of appeal.

EXPEDITED PROCEDURES

We welcome the desire on
the part of the drafters to
have more expedited

- procedures. Our experience

in IMSSA has been that the
greater the degree of
expedition, the greater the
quality of adjudicator
required.

It is extremely difficult to. expedite '

proceedings and to do justice at the
same time. If ill-trained and inexpe-
rienced people are given expedited
powers, there is a high risk of injus-
tice, which is aggravated when there
is no right of appeal.
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" ADJUDICATION

- No-one will dispute the

importance of first trying to

resolve conflict by consensus
-and only thereafter by

adJudlcatlon. _

We know that the similar process of

modlatlon / .arbltr_atlon failed: within
IMSSA largely bécause mediators:

~ were unable to utilise confidential
" side caucuses when they were ex--

pected to subsequently arbitrate.
Hence, we ’"dew’/el_oped, the highly suc-

cessful arb-med process. It is a pity

that this process has been ignored by
the Bill.

These are just some of the chal-- . - - .

lenges and problems, which the Bill
poses for ADR. Hopefully negotia-
tion will serve to bring about a result

which limits the problems and helps -

us meet the challenges.
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The Labdul‘Relatfiohs»- Bill:
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A Challenge to ADR Education

The focus on alternate dispute 1€S0-
lution (ADR) processes in the new
Bill may be met with satisfaction by
IMSSA. Satisfaction because of
IMSSA's pioneering role in develop-
ing ADR in the industrial arena and
the fact that the dispute resolving
mechanism suggested in the Bill is
based on conciliation, mediation and

arbitration - processes introduced to ..

South Africa by IMSSA in the early
1980s. This satisfaction is, however,
mixed with a daunting sense of chal-
lenge, as the Education Project faces
the massive need for training and re-
search to realise the recommenda-
tions in the Bill.

How will the Education Project
be able to assist in the broad educa-
tion function? We argue that there
are three education functions which
need to be addressed.

Firstly, the Education
Project has over the years
developed a sound skills -
training function.

The training has focused on devel-
oping dispute resolving skills among
some 300 accredited IMSSA
intervenors and other users. Since
the inception of the project, 521
training events have taken place. The
courses offered include arbitration

skills, negotiation, dispute resolution

and conflict management training.

Courses are adapted to meet the

needs of different sectors and are tai-
lor-made to meet particular needs of
parties where these exist. IMSSA
training is conducted by experienced
intervenors who understand the com-
plexities of parties’ industrial rela-
tionships and dispute resolution proc-
esses. It can thus be argued that
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IMSSA has the ability to assist par-
ties in developing skills which they
could use in resolving their own dis-
putes. IMSSA could also play a cen-
tral role in training commissioners of
the proposed Commission for Con-
ciliation, Mediation and Arbitration
(CCMA) in the range of processes in
which IMSSA has trained and repu-
table intervenors, for example, me-
diat'i”on', conciliation, facilitation, ar-
bitration, fact finding, relationship
building, and elections.

IMSSA’s second

responsibility is to facilitate

discussion on areas in the
Bill in which it has
experience, to assist in
refining the concepts and

~contribute to their

successful application.
Such discussions could include:

M traditional dispute resolution
processes and hybrid processes
and the conditions under which
they work most effectively

B the infrastructural requirements
and logistics of a dispute resolu-
tion agency
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B designing dispute systems which
meet the needs of all interest
groups

B the mechanisms and mediating
role of ballots and elections

B ways to harness the attributes of
private dispute resolution in the
public dispute resolution context

W the criteria for effective worker

participation.

The final educative input
that IMSSA could offer
relates to its research
capacity.

IMSSA is in the process of setting
up a database of a decade of IMSSA’s
industrial dispute interventions. This
database will enable us to provide an
advisory service to the public. For
example, summarised information on
mediation settlement and/or arbitra-
tion award histories could be pro-
vided, alerting users to recurring
problem areas or to services that
might better suit their needs. Poten-
tial users could be provided with in-
formation about particular industries,
such as the types of interventions or
training courses that would best suit
their needs. - This database has the
qualitative back-up of panellists’ ex-
perience and the documentation of a
number of key events. Case studies
and indigenous experience of dispute
resolution are accessible through
these sources.-

As IMSSA prepares to meet the
challenges of skills training, investi-
gative discussion, and research and
documentation asreflected above, it

- will further assist-in the successful

implementation of dispute resolution
in South Africa.
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Implications for IMSSA’S

While these comments reflect my
personal thinking, they have been
informed by debates within IMSSA

in developing the organisation’s sub- ‘

missions regarding the Labour Rela-
tions Bill (LRB). In this regard, I
acknowledge those panellists and
staff within IMSSA who contributed
to this process. The process of ana-
lysing the LRB’s implications for
IMSSA is also far from complete,
. and these comments should accord-
ingly be viewed as some initial
thoughts on the topic. If they serve
to stimulate ideas or debate on the
issues, they will have served their
purpose.

IMSSA’S CURRENT ROLE
In considering the LRB’s implica-
tions for IMSSA’s services, it is help-
ful to keep in mind the extent of
IMSSA’S existing role.

In 1994, 671 disputes were re-
ferred-to arbitration through IMSSA
and 501.disputes were referred to
mediation. In comparison, 8 400
cases were referred to-the Industrial
Cout, of which 72% were individual
unfair dismissals. During 1993 (no
1994 figures available), 6 865 dis-
putes were referred to industrial
councils (30% settled) and 15 868
disputes were referred to conciliation
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boards (20% settled). In addition,
3 572 boards were refused.

These statistics suggest that
IMSSA (and perhaps the private dis-
pute resolution sector in general), nu-
merically speaking, currently plays
a relatively minor role in compari-
son with the statutory system, and
that IMSSA services particular seg-
ments of the market.

LIKELY IMPACT OF THE
BILL

The successful
implementation of
conciliation, mediation and
arbitration processes goes to

Bruce Roberts;on is
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Natal |
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~ Industrial Dispute Resolution

the heart of the Bill’s
proposed disputes system,
which in turn forms the
cornerstone of the proposed
legislation. If the dispute
system fails, the proposed
legislation is likely to fail.

The implementation of the
Bill is likely to stimulate
unprecedented interest in
such processes generally,
coupled with a fresh
impetus for a range of
related processes not
specifically detailed in the
Bill such as mini trials,
relationship building, arb/
med, and so on.

As set out in the accompanying ex-
planatory memo, the Bill also aims
to promote private dispute resolution,
and this obviously has significant
implications for private agencies pro-
viding these services.

In addition, the intention of the
Bill is that bargaining councils should
attend to their own dispute resolution
systems. What will be interesting is
the extent to which they will contract

Continued on page 12

11



LABOUR RELATIONS

out this function to accredited agen-
cies, or attempt to fulfil these func-
tions themselves. '

POTENTIAL CAPACITY
CONSTRAINTS FOR THE
CCMA

Real concern has been expressed that
the proposed Commission for Con-
ciliation, Mediation and Arbitration
(CCMA) is likely to experience se-
vere capacity problems due to fac-
tors such as the following:

M the increased areas (for example,
former homelands) and new par-
ties (public service, farmworkers,
domestics, and others) to be serv-
iced by the new structure

M the increased range and complex-
ity of disputes possible under the
new Bill (organisational rights,
workplace forums, and so on)

M the wide range of services to be
provided by commissioners (for
example, fact finding, giving ad-
vice, facilitation, disputes sys-
tems design, arbitration, media-

.« tion), and the potential shortage
of qualified and experienced
people to fulfil these functions.

Accredited agencies, already under

pressure through the increased pri-

vatisation of dispute resolution, could
be stretched to breaking point if the
CCMA encounters severe capacity
problems and is forced to contract out
even an even greater proportion of
its work.

POTENTIAL PROCESS
PROBLEMS UNDER THE
NEW SYSTEM

Some of the processes contemplated

in the Bill could encounter difficul-

ties, which in turn could have nega-

tive consequences. for private agen-
cies operating in this field. The dual
conciliation/arbitration functions to
be performed by commissioners
could face similar problems to those

encountered by IMSSA’s med/arb

process, such as the following:

B parties’ reluctance to :share
openly their concetns and prob-
.lems with the mediator, know-
ing that the same perso;i may
arbitrate the dispute at a later
stage |

B process problems for the arbitra-
tor, when parties fail to lead evi-
dence on crucial issues which
surfaced during the conciliation
phase

M process problems for the media-
tor, who feels constrained in the
process knowing he/she is going
to have to arbitrate the dispute

B in addition, the development of

a system of compulsory arbitra- -

tion with no right of appeal is
likely to encounter problems.
‘Whilst its conception may have
been based to a large extent on
the success of voluntary arbitra-
tion, qualities inherent in that
system (such as choice of proc-
ess, arbitrator, terms of refer-
ence) are unlikely to be carried
through into the compulsory ar-
bitration ‘system.

The extent to which users
encounter problems with these
processes, will have a negative
impact on the organisations
providing such services. '
Agencies such as IMSSA are
going to have to deal with
parties’ reactions to problems
experienced in the new system,
such as those set out above, '
together with managing the
consequences thereof generally
for dispute resolution.

IMPLICATIONS FOR

IMSSA PANELLISTS AND
STAFF ;
Panellists are likely to face increased
opportunities and pressuresito pro-
vide dispute resolution services other
than through IMSSA. This could be

in the capacity of full-time or part-
time commissioners, servicing bar-
gaining councils who seek no insti-

" tutional link with IMSSA, and so on.

In addition, employment opportuni-
ties may well open up within the
CCMA for members of IMSSA’s
staff. IMSSA will accordingly be
required to manage the consequences
for the organisation.

CONCLUSION

It is difficult to anticipate how much
IMSSA’s workload will increase as a
result of the Bill, given the extent to
which this will be influenced by the
CCMAs ability to cope with its ob-
ligations. What does seem clear is
that IMSSA is likely, in the relatively
near future, to face a dramatic in-
crease in its workload.

This is likely to be in the form of:

M asubstantial increase in requests
for mediations, arbitrations, elec-
tions, ballots and other processes

W assistance to bargaining coun-
cils and other structures in es-
* tablishing their dispute systems

B cducation and training in respect
of processes, parties and new and
existing panellists.

- These opportunities open up excit-

ing possibilities for IMSSA and will
have significant capacity conse-
quences for the organisation, which
will have to be carefully managed to.
maintain the levels of service cur-
rently offered.

It is clear that South African
industrial relations is moving into an -
entirely new system of dispute reso-
lution. The challenge for IMSSA is
to pro-actively adapt its services to
the new system, and hopefully con-
tribute to its formulation by engag¥
ing.with the policy makers and key
stakeholders busy with this task.






